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Opi nion by Bucher, Adm nistrative Trademark Judge:

Kroeger Herb Products Co., Inc. (petitioner) has filed a
petition to cancel Registration No. 2,139,757 owned by
Shaperite Concepts, Ltd. (respondent) for the mark META- LEAN
for “vitam ns and nutritional dietary supplements” in
I nternational Class 5.¢

As grounds for cancellation, petitioner alleges that
since prior to respondent’s first use petitioner has

continuously used the mark METALI NE for natural dietary



suppl enments; petitioner asserts priority and |likelihood of
confusi on under Section 2(d) of the Trademark Act, contendi ng
t hat respondent’s mark, when applied to respondent’s goods, so
resenbl es petitioner’s previously used mark METALI NE for
dietary supplenents as to be |likely to cause confusion; that
on February 28, 1997 petitioner filed an application for the
mar k METALI NE for dietary supplenments (Serial No.
75/ 249, 3582?), and that its application was refused
regi stration under Section 2(d) of the Act on the basis of
respondent’s registration; and that respondent’s registration
has caused damage to petitioner.

Respondent, in its answer, denied the salient allegations
of the petition to cancel.

The record consists of the pleadings; the file of the
i nvol ved registration; the testinmony, with exhibits, of
M chelle Filoia and Thomas Brown; and a nunmber of docunents,
i ncludi ng respondent’s answers to interrogatories, all nade of
record by way of petitioner’s notice of reliance. Respondent
did not take any testinmony or offer any evidence. Only
petitioner filed a brief. An oral hearing was not requested

by either party.

! Regi stration No. 2,139,757 issued February 24, 1998, from an
application filed on Septenber 16, 1996. The clai ned dates of first
use and first use in comerce are Septenber 18, 1996.



According to Thomas Brown, petitioner’s president,
petitioner manufactures and distributes dietary supplenents.
Petitioner has continuously used since 1978 the mark METALI NE
to identify a dietary supplenent for netal detoxification.

Bet ween 1978 and 1997, the sale of METALINE products in forty-
seven states produced $390,000 in revenues for petitioner.

The product is marketed to health food stores, pharmaci es and
i censed health practitioners, through petitioner’s website,

t hrough distributors including nultilevel nmarketers, and at
trade shows.

We turn first to the question of priority of use. The
testi mony of Thomas Brown supports petitioner’s continuous use
of the METALINE mark since Novenber 1978. In this case,
respondent may rely on the filing date of its intent-to-use
application, which becane its constructive use date upon the
i ssuance of its registration. That date, Septenber 16, 1996,
is clearly subsequent to petitioner’s first use date of
Novenmber 1978. Accordingly, in this dispute, priority belongs
with petitioner.

This brings us to the issue of |ikelihood of confusion.
Qur determ nation is based upon an analysis of all of the

probative facts in evidence that are relevant to the factors

2 Action on petitioner’s application has been suspended by the
Trademark Examining Attorney in Law Ofice 115 handling the
appl i cati on.



regarding |likelihood of confusion. 1In re E.I. du Pont

de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

Turning first to the parties’ goods, both are descri bed
as dietary supplenments. Both are manufactured primarily with
her bal substances. \While respondent sells its supplenent as a
wei ght -1 oss product and petitioner touts its product as a
cl eansing fornmul a designed for those concerned about netal
poi soni ng, for purposes of our likelihood of confusion
anal ysis, these two dietary supplenents nust be deened to be
closely rel ated goods.

We turn next to the parties’ respective marks. There are
several obvious simlarities between METALI NE and META- LEAN
They have a sim | ar appearance as each has the same nunber of
letters, with the first five being identical. Each consists
of three syllables. When spoken, any mnor differences in
sound between LI NE and LEAN may go undetected since they are
quite simlar in terms of their pronunciation.

| nasnuch as the word METALI NE appears in the dictionary
as a mxture including metallic oxides,® one mght argue this
is in some way suggestive for a dietary supplenent designed
for metal detoxification, while as applied to a wei ght-1oss

product, the final syllable of META-LEAN creates a different,



suggestive connotation. However, in spite of these somewhat

di fferent suggestions, we find that the simlarities in
appearance and sound outweigh this slight difference in

meani ng. Accordingly, we conclude that these respective marks
are quite simlar in overall comrercial inpressions.

As to the du Pont factor dealing with channels of trade,
nei ther party has restricted itself to any particul ar channels
of trade. While there is no restriction in its identification
of goods, the record shows that respondent relies primarily
upon a nultilevel marketing system |In any case, the record
shows that petitioner also relies upon such distributors.
Furthernmore, both parties offer their products through
cat al ogues and newsletters, and both maintain an active
presence on the Internet. Again, while the record shows that
respondent’s procedural guidelines for its distributors would
seemto prevent the appearance of respondent’s goods on retail
shel ves, the record also denonstrates that this proscription
is not enforced in a proactive manner.

Finally, as to the du Pont factor dealing with the
condi ti ons under which and buyers to whom sal es are nade,
there is nothing in the record to suggest that dietary

suppl enents are so expensive or that the purchasers are so

3 “Metaline, n. [netal and —ine] a lubricating m xture of
nmetal | i c oxides, grease and ot her substances.” Wbster’'s Del uxe




sophi sticated that our decision should be different because of
this consideration.*

Accordingly, given that these are quite simlar narks
used on closely rel ated goods noving through sonme of the sane
channel s of trade to be purchased by the same cl ass of
ordi nary purchasers, we find a |ikelihood of confusion.

Deci sion: The petition to cancel is granted, and

Regi stration No. 2,139,757 will be cancelled in due course.

Unabri dged Dictionary, (2" Ed.).

4 While registrant did not file a brief or submt testinony during
the trial portion of this case, respondent had argued in opposition
to an earlier notion by petitioner for summary judgnment that its
custoners were sophisticated when it canme to health care products.




